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| Chanaes to the Voluntary Party Liability Exemption — s. 292.15, Wis.Stats.

“(a) Eliminate section 292.15(2)(at) concerning insurance for discharges discovered after the
site investigation is approved, as proposed in LRB 3316/1.

V;j (b) Changes to the Voluntary Party Liability Exemption, s. 292.15 — access changes to
Natural Attenuation, s. 292.15(2)(a)(4) - LRB — 3316/1

e Section 1: Add the words “or controls” — “If the voluntary party owns or controls the
property.....” The DNR could see situations when the VP has a controlling lease or other
agreement to control the property but doesn’t own it and they would have ability to grant
access. This is consistent with language that was added to VPLE statute related to
responsibility to maintain site (see s. 292.15(2)(a)(4)

/(c) New change to Voluntary Liability Exemption, s. 292.15(2)(d). Redefine the type of “waste
facilities or sites” (i.e., landfills) that may be eligible to participate in and receive a Certificate
of Completion (No bill draft available)

The Brownfields Study Group is recommending that the type of landfills that are eligible to
participate in and receive a Certificate of Completion be changed to allow only solid waste facilities
that have never received a license or been approved per s. 289.31, Wis.Stats.

Amend s. 292.15(2)(d} as follows:

(2)(d} This subsection does not apply to a mams;pa—ﬁwasie-iandﬁ#—a&deﬁ%d
in-5-288.01(22)-or-to-an-approved-facility-solid waste facility for which a
ficense has been issued pursuant to s. 289.31, or a predecessor statute.

Further, the statute should be changed to provide that a non-licensed landfill is eligible for the
VPLE if it does not currently require methane treatment, leachate collection, groundwater
monitoring or other active treatment systems to be maintained or monitored in order to ensure that
the environment is restored to the extent practicable and that the harmful effects of the discharge of
hazardous substances to the air, land or waters of this state are minimized.

"The exemption under this subsection is not available to a voluntary party that is cieaning
up any other sofid waste facility or waste site until all active treatment, including but not
fimited to methane monitoring, leachete collection or groundwater monitoring, is
completed (although the exemption would be available to a voluntary parly that is
conducting groundwater monitoring as part of a natural attenuation remedy).”

In addition, for clarity purposes, it may be prudent to repeal section 292.15(2)(d) and create

292.15(7)(d), in order to consolidate all the “exceptions” to VPLE site eligibility into one, rather than
two, subsections.

12/08/04 5:31 PM ~ 4
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Background

This issue was included in the first Brownfields Study Group Report (please see pp. 62-63, 1999
Brownfields Study Group Final Report). Under the Voluntary Party Liability Exemption (VPLE)
process, 5.292.15, Wis. Stats., DNR staff provide a party with a Certificate of Completion (COC)
after they have successfully remediated the property. However, prior to the 1999-2001 State
Biennial Budget, the liability exemption process did not provide “interim” liability protection
during the period between the approval of the investigation and the issuance of a COC.

Voluntary parties, therefore, were not protected from liability by the State of Wisconsin for
additional contamination that could be discovered during the remediation. During the discussion
by the 1998 Study Group, some members expressed concern that this lack of interim protection
created an impediment for redevelopment in cases where the remediation takes several years to
complete. .

The first Study Group recommended that a statutory liability protection be created, and the 1999-
2001 State Budget (s.292.15(at), Wis. Stats.) addressed this issue. Under this statute, qualified
parties can obtain interim liability protection where the DNR has approved a site investigation
and those parties have agreed to implement a remediation approved by the department. The
statute also states that parties would need to obtain environmental insurance to cover the cost to
investigate and cleanup any contamination that may be discovered in the course of conducting the
cleanup of the property.

Proposal
The Study Group recommends the repeal 0f'5.292.15(2)(at), Wis. Stats., and removal of any other
references to this statutory section.

There is currently a greater availability of insurance products and more flexibility insurance
products than when the first Brownfields Study Group met in 1998. The Study Group believes
that, since there are currently private insurance products available to address this interim risk, it is
unnecessary for there to be an interim liability protection provided by state statute. A
bureaucratic regulatory solution should be avoided when a private solution is available.

In addition, the Study Group also believes it is an unnecessary expenditure of effort for the state
to implement this insurance program given that it may not be utilized and 1nd1v1duals can address

this risk without state involvement.

Type of Change
Statutory

Resources
None

Comments

20



Background

The first Brownfields Study Group (please see pp. 68-69 of the 1999 Brownfields Study Group
Final Report) recommended a statutory change to allow voluntary parties to obtain the liability
exemption if they are using natural attenuation. Under this statute [5.292.15(2)(ae), Wis. Stats.],
the DNR may require the voluntary party to obtain environmental insurance to cover the cost of
cleanup in case natural attenuation fails. -

The DNR is required to promulgate rules which will describe the specific conditions to obtain this
insurance. Once this rule is promulgated, a voluntary party using natural attenuation who obtains
the necessary insurance will receive a Certificate of Completion (COC). If it is discovered that
natural attenuation failed after the COC has been issued, then an insurance claim would need to
be filed to pay for the necessary cleanup actions. The current statute does not explicitly provide
access to the property for the DNR or the parties responsible for the contamination to conduct
these cleanup actions.

Proposal -

A statutory change to 5.292.15(2)(ae), Wis. Stats., should be made to require the voluntary party
who currently owns the property to allow the DNR, a responsible party and any of their
authorized representatives access to enter the property to take actions necessary to determine if
natural attenuation has failed and to respond to the discharge in the event that natural attenuation
has failed.

Type of Change
Statutory

Resources
None

Comments

25
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"AN ACT to repeal 292.15 (2) (at) and 292.15 (6) (b); to renumber 292.15 (6) (a);
to amend 292.15 (2) (¢), 292.15 (2) (e) and 292.15 (3); and to create 292.15 (2)
(ae) 7. and 292.15 (2) (b) 5. of the statutes; relating to: the liability of certain

'persons for environmental contamination on property on which a cleanup has

been coﬁdutted. ,

Analysis by the Legislative Reference Bureau

Current law generally requires a person who possesses or controls a hazacrdous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person, called a
voluntary party, who applies for a liability exemption is exempt from absolute
requirements to restore the environment and minimize the harmful effects of a
discharge, and from the requirements of other laws relating to hazardous
substances, if an environmental investigation of the property is conducted, the
property is cleaned up, except with respect to a substance in groundwater that the
Department of Natural Resources (DNR) determines will naturally attenuate, DNR -
certifies that the cleanup restored the environment and minimized the harmful
effects of the discharge except with respect to the substance that DNR has
determined will naturally attenuate, the voluntary party maintains and monitors
the property as required by DNR, and, if required by DNR, the voluntary party
obtains insurance to cover the costs of cleanup if natural attenuation fails. -
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This bill provides that, to qualify for the liability exemption for property on
which DNR determines that natural attenuation will successfully complete the
cleanup, a voluntary party who owns the property must provide access to the
property for the purpose of determining whether natural attenuation has failed and,
if s0, to allow someone else to clean up the property ‘

Also, under current law, a voluntary party is exempt from hablhty with respect
to the existence of a hazardous substance on property if the hazardous substance is
discovered in the course of a cleanup and if the voluntary party has obtained
insurance to cover the costs of cleaning up hazardous substances discovered in the
course of the cleanup. This bill eliminates this exemptmn from liability. '

For further information see the state fiscal estimate, which will be printed as

an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.15 (2) (ae) 7. of the statutes is created to read:
292.15 (2) (ae) 7. If the voluntary party owns the property, the voluntary party
allows the department, any authorized representatlve of the department, a

representatwe of a company that has issued insurance required under subd. 3m.,

| any party that possessed or contro]led the_hazardous substance or caused the

'

discharge of the hazérdous substance, and any consultant or contractor of any of
those persons to enter the property to determine whether natural attenuatlon has
failed and to take action to respond to the discharge if natural attenuatlon has failed.

SECTION 2. 292.15 (2) (at) of the statutes is repealed. .

SECTION 3: 292.15 (2) (b) 5. of the statutes. is created to read:

292.15 (2) (b) 5. Ifthe voluntary party does not own or control the property, the ‘
pérson who owns or éontrqls the property fails' to allow the department, any
authorizéd representative of the department, any representative of a company that
has issued insurance required under par. (ae) 8m., any party that possessed or

controlled the hazardous substance or caused the diécharge of the hazardous
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substance, OI“ any consultant or contractor of any of those persdné to enter the
property to determine whether natural attenuation has failed and to take action» to
respbnd to the discharge if natural a£tenuation has failed.
SECTION 4. 292.15 (2)>(c) of the statutes is amended to read:
292.15 (2) (¢) Prohibition on dczfion.» The department of justice may n
commence an action under 42 USC 9607 against any voluntary p“ ty m V

criteria of this subsection to recover costs for which the voluntary party is exempt -

~under pars. (a), (ae), (ag), (am), fat) and (b).

 SECTION 5. 292.15 (2) (e) of the statutes is amended to read:

292.15 (2) (e) Contract with insurer. If the department requires insurance
under par. (ée) Sm er{at)-3-, the department may contract with an insurer to provide
insurance required under par. (ae) 3m. er{a$)-3- and may require voluntary parties
to obtain coverage under the contra'ct.

SECTION 6. 292i15 (3) of the statutes is amenaed to read:

292.15 (3) SUCCESSORS AND AssxéNs. An exemption provided in sub. (2) applies
to any successoz; or assignee of the voluntary party if the successor of assignee
complies Wﬂ}h the provisions of sub. (2) (a) 4. and 5. or (ae) 3m., 4. and, 5., and 7. and,
if applicable, sub. (2) (ag) 4. or (am) as thougil the successor or assignee were tﬁe
voluntary party except that the exe-mptivon in sub. (2) does not apply if the successor
or assignee knows that a certificate under sub. (2) (a) 3., (ae) 3., (ag) 2. or (am) was
-obtained by any of the means or under any of the circumstances specified in sub. (2)
(a) 6.

SECTION 7. 292.15 (6) (a) of the statutes is renumbered 292.15 (6).

SECTION 8. 292.15 (6) (b) of the statutes is repealed.

(END)
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AN ACT to repeal 292.15 (2) (at) and 292.15 (6) (b); to renumber 292.15 (6) (a);
to amend 292.15 (2) (¢), 292.15 (2) (e) and 292.15 (3); and to create 292.15 (2)
(ae) 7. and 292.15 (2) (b) 5. of the statutes; relating to: the liability of certain
persons for environmental contamination on property on which a cleanup has

been conducted.”

Analysis by the Legislative Reference Bureau

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment./Under current law, a person, called a
voluntary party, who applies for a liability exemption is exempt from absolute
requirements to restore the environment and minimize the harmful effects of a
discharge, and from the requirements of other laws relating to hazardous
substances, if an enwronmental 1nvest1gat10n of the property is conducted the
property is cleaned up, exee ; T '

Department of Natural Resources (DNR) d,e efmines wil

effects of the dlscharge émgm respect—to- ' s
£ .ithe voluntary party maintains and monltors

Mt’ﬁe property as reqmred by 1) afiﬂ if required by DNR, the voluntary party
w insurance to cover the costs of cleanup f%na,tur%matmn fails.
Cargd.
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a0 5,5 ddilipn . ..
Thd fhis bill provides that, to qualify for the liability exemption for property on

which DNR determines that natural attenuation will successfully complete the
cleanup, a voluntary party who owns the property must provide access to the
property for the purpose of determining whether natural attenuation has failed and,
if so, to allow someone else to clean up the property.

Also, under current law, a voluntary party is exempt from liability with respect
to the existence of a hazardous substance on property if the hazardous substance is
discovered in the course of a cleanup and if the voluntary party has obtained
insurance to cover the costs of cleaning up hazardous substances discovered in the
course of the cleanup. This bill eliminates this exemption from liability.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 292.15 (2) (ae) 7. of the statutes is created to read:

or conliefs
292.15 (2) (ae) 7. If the voluntary party owns the property, the voluntary party

1
()

Ny
3 allows the departmentt/any authorized representative of the department, a
4 representative of a company that has issued insurance required under subd%m.,
5 any party that possessed or controlled the hazardous substance or caused the
6 discharge of the hazardous substance, and any consultant or contractor of any of
7 those persons to enter the property to determine whether natural attenuation has
8 failed and to take action to respond to the discharge if natural attenuation has failed.
9 SECTION 2. 292.15{%) (at) of the statutes is repealed. v

10 SECTION 3. 292.15 (2) (b) 5. of the statutes is created to read:

11 292.15 (2) (b) 5. If the voluntary party does not own or control the property, the

12 person who owns or controls the property fails to allow the department, any

13 authorized representative of the department, any representative of a company that

14 has issued insurance required under par. (ae) 3?::., any party that possessed or

15 controlled the hazardous substance or caused the discharge of the hazardous
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substance, or any consultant or contractor of any of those persons to enter the
property to determine whether natural attenuation has failed and to take action to
respond to the discharge if natural attenuation has failed. v

SECTION 4. 292.15 (2)"?é<) of the statutes is amended to read:

292.15 (2) (¢) Prohibition on action. The department of justice may not
commence an action under 42 USC 9607 against any voluntary party meeting the
criteria of this subsection to recover costs for which the voluntary party is exempt
under pars. (a), (ae), (ag), (am), Gafev)/ and (b).

“ShcTioN 5. 292.15 (2) (e) of the statutes is amended to read:

292.15 (2) (e) Contract with insurer. If the department requires insurance
under par. (ae) 3m. ex-éa@%, the department may contract with an insurer to provide
insurance required under par. (ae) 3m. ex{a$)}-3- and may require voluntary parties
to obtain coverage under the contract.

SECTION 6. 292.15 %of the statutes is amended to read:

292.15 (3) SUCCESSORS AND ASSIGNS. An exemption provided in sub. (2) applies
to any successor or assignee of the voluntary party if the successor or assignee

e v
complies with the provisions of sub. (2) (a) 4. and 5. or (ae) 3m., 4. and, 5., and 7. and,

if applicable, sub. (2) (ag) 4. or (am) as though the successor or assignee were the
voluntary party except that the exemption in sub. (2) does not apply if the successor
or assignee knows that a certificate under sub. (2) (a) 3., (ae) 3., (ag) 2. or (am) was
obtained by any of the means or under any of the circumstances specified in sub. (2)
(a) 6.

SECTION 7. 292.15 (6) (a) of the statutes is renumbered 292.15 (6). v
SECTION 8. 292.15 (6) (b) of the statutes is repealed. v

(END)
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Analysis insert 1

. Also, under current law, the voluntary party liability exemption is available
even if the cleanup does not get rid of a substance in groundwater as long as DNR
determines that the substance will naturally break down (attenuate)

Analysis insert 2

Under current law, the voluntary party liability exemption is not available for
most sites at which solid waste was disposed of. This bill narrows that exemption
so that it only solid waste facilities that were once licensed by DNR are excluded from
the exemption.

Insert 3-8

SEcTION 1. 292.15 (2) {d) of the statutes is repealed. v/
Insert 3—-24

SECTION 2. 292.15 (7) (d) of the statutes is created to read: /

292.15 (7) (d) A solid waste facility that was licensed under s. 289.30 or s.

v
144%4, 1993 stats.
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The instructions for this draft said to include language stating that the exemption is

not available to a party that is cleaning up a solid waste facility or a waste site until

all active treatment is completed I did not add that language because to be eligible for

the exemption in the first place, the environment must be restored to the extent

practicable and DNR must provide a certificate of completion indicating that the

environment has been restored.’ It does not seem as though DNR could issue such a
/ertiﬁcate until active treatment is completed.

This is a draft of the proposal relating to the voluntary party liability exemption.

Please let me know if you have any questions about the draft.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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December 21, 2004

This is a draft of the proposal relating to the voluntary party liability exemption.

The instructions for this draft said to include language stating that the exemption is
not available to a party that is cleaning up a solid waste facility or a waste site until
all active treatment is completed. I did not add that language because to be eligible for
the exemption in the first place, the environment must be restored to the extent
practicable and DNR must provide a certificate of completion indicating that the
environment has been restored. It does not seem as though DNR could issue such a
certificate until active treatment is completed.

Please let me know if you have any questions about the draft.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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December 21, 2004

This is a draft of the proposal relating to the voluntary party liability exemption.

The instructions for this draft said to include language stating that the exemption is
not available to a party that is cleaning up a solid waste facility or a waste site until
all active treatment is completed. I did not add that language because to be eligible for
the exemption in the first place, the environment must be restored to the extent
practicable and DNR must provide a certificate of completion indicating that the
environment has been restored. It does not seem as though DNR could issue such a
certificate until active treatment is completed.

Please let me know if you have any questions about the draft.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us




" Tradewell, Becky

From: Asbjornson, Karen

Sent: Thursday, March 10, 2005 12:28 PM
To: Tradewell, Becky

Cc: Foss, Darsi J

Subject: Re: LRB 1287/1

Hi Becky,

Senator Roessler/DNR has some changes to the LRB 1287/1 draft. | will be forwarding more draft
changes shortly. However, this draft (LRB 1287) is of higher importance.

Here are the changes needed:

LRB - 1287/1 - Voluntary Party Liability Exemption (VPLE)

The DNR, on behalf of the Study Group, would like to offer the following suggestions to best meet the
intent of this group’s recommendations. These comments have been approved by Linda Meyer, Dan
Graff and Judy Ohm in DNR’s Bureau for Legal Services.

Amend: "292.15 (7)(d) A solid waste facility that was licensed under s. 289.31 or s. 144.44, 1993
Stats,-and or any predecessor statute.” ,

Note: In the above paragraph, the DNR recommends using s. 289.31, not 289.30 as the reference in
par. (d). The phrase “or any predecessor statute” was recommended given all the numerous times
our state landfill and solid waste laws have been amended.

Create: “292.15 (7)(e) A solid waste facility or waste site at which active remedial operation or
treatment is required, including but not limited to facilities or sites where methane or groundwater
monitoring, or gas, leachate or groundwater collection or treatment is required.”

Reason DNR believes that par. (e) is needed:

The need for the creation of s. 292.15 (7) (e) is necessary based on how the DNR has defined
"restoration to the extent practicable" in ch. NR 726 for solid waste facilities. Solid waste facilities may
be granted "closure" of hazardous substance discharge cases by DNR under ch. NR 726, if they
meet the performance standard conditions established in that rule. This means that a landfill may be
"closed" under the Spill Law, via ch. NR 726, and be transferred from the Remediation and
Redevelopment program's jurisdiction to the Waste program's jurisdiction for long-term oversight
once the active part of the cleanup is done, even though the conditions of the closure include active
methane venting/treatment, groundwater monitoring, etc. So, the DNR has defined "restoration to the
extent practicable" for landfills in ch. NR 726, to include case closure with active, on-going
engineered remediation systems in some cases. From a public policy perspective, those types of
sites should receive "case closure," but not a Certificate of Completion. That is why we are asking for
the statutory clarification to exclude those types of sites from receiving a certificate of completion.

Could we get these changes and a /2 back next week? If you have any questions or concerns this
week, it's probably best to call Darsi Foss, DNR, at 267-6713.

Thanks!



‘Tradewell, Becky

To: Foss, Darsi J

Cc: Asbjornson, Karen
Subject: FW: Re: LRB 1287/1
Darsi,

| have received the redraft instructions for LRB-1287/1 from Karen Asbjornson.

| am confused by the explanation of the need for proposed s. 292.15 (7) (e). The explanation
indicates that certain sites should receive "case closure" but not a certificate of completion. Under s.
292.15 (2) (a) 3., a certificate of completion is a prerequisite to eligibility for the voluntary party liability
exemption. Creatings. 292.15 (7) (e) would not change whether DNR could issue a certificate of
completion. It would prevent a site that had received a certificate of completion from being eligible for
the voluntary party liability exemption. If the kinds of sites that are of concern do not qualify for a
certificate of completion under current law, they are not eligible for the exemption. If they are eligible
for a certificate of completion under current law, should the draft change the criteria for issuing a
certificate of completion so that they are no longer eligible? | do not see the relevance of the fact that
jurisdiction over these sites moves from one part of DNR to another.

Regarding adding "or any predecessor statute" to proposed s. 292.15 (7) (d): State landfill licensing
was introduced by chapter 83, laws of 1967. The landfill licensing statute was always s. 144.44 until
the restructuring of the environmental statutes by 1995 Wis. Act 227 when it became s. 289.31 (sorry
about my typo in LRB-1287/1). | assume that the concern is that a party would say something like
"My land with a former landfill qualifies for the liability exemption under s. 292.15 notwithstanding the
exception in s. 292.15 (7) (d) because the landfill was licensed under s. 144.44 in 1980 and s. 144.44
was amended in 1985." (Please let me know if | am misunderstanding the concern.) | have never
heard of that being a problem with a law that uses a cross-reference in the form "s. xxxx, 19zz stats."
to a statute that no longer exists. This is the form that the LRB always uses and there are hundreds
of such references in the statutes. There appears to be only one use of "or any predecessor statute"
in the statutes. Is there case law that | am unaware of that is relevant to this issue? My main
concern about adding that language here is that it may call into question references to former laws
that do not use the language. See s. 281.34 (2), for example. | do not think that any change is
necessary, but if that is unacceptable to DNR, | would suggest omitting the numerical cross
references completely and using the language "A solid waste facility that was licensed by this state."
Otherwise, | suggest referring to "'s. 144.44, 1993 stats., including any previous version of that
statute" because that seems more clear than referring to a predecessor statute.

Becky Tradewell
6-7290

From: Asbjornson, Karen

Sent: Thursday, March 10, 2005 12:28 PM
To: Tradewell, Becky

Cc: Foss, Darsi ]

Subject: Re: LRB 1287/1

Hi Becky,



“Senator Roessler/DNR has some changes to the LRB 1287/1 draft. | will be forwarding more draft
changes shortly. However, this draft (LRB 1287) is of higher importance.

Here are the changes needed:

LRB - 1287/1 - Voluntary Party Liability Exemption (VPLE)

The DNR, on behalf of the Study Group, would like to offer the following suggestions to best meet the
intent of this group’s recommendations. These comments have been approved by Linda Meyer, Dan
Graff and Judy Ohm in DNR'’s Bureau for Legal Services.

Amend: "292.15 (7)(d) A solid waste facility that was licensed under s. 289.31 or s. 144.44, 1993
Stats,-and or any predecessor statute.”

Note: In the above paragraph, the DNR recommends using s. 289.31, not 289.30 as the reference in
par. (d). The phrase “or any predecessor statute” was recommended given all the numerous times
our state landfill and solid waste laws have been amended.

Create: “292.15 (7)(e) A solid waste facility or waste site at which active remedial operation or
treatment is required, including but not limited to facilities or sites where methane or groundwater
monitoring, or gas, leachate or groundwater collection or treatment is required.”

Reason DNR believes that par. (e) is needed:

The need for the creation of s. 292.15 (7) (e) is necessary based on how the DNR has defined
"restoration to the extent practicable" in ch. NR 726 for solid waste facilities. Solid waste facilities may
be granted "closure" of hazardous substance discharge cases by DNR under ch. NR 726, if they
meet the performance standard conditions established in that rule. This means that a landfill may be
"closed" under the Spill Law, via ch. NR 726, and be transferred from the Remediation and
Redevelopment program's jurisdiction to the Waste program'’s jurisdiction for long-term oversight
once the active part of the cleanup is done, even though the conditions of the closure include active
methane venting/treatment, groundwater monitoring, etc. So, the DNR has defined "restoration to the
extent practicable" for landfills in ch. NR 726, to include case closure with active, on-going
engineered remediation systems in some cases. From a public policy perspective, those types of
sites should receive "case closure," but not a Certificate of Completion. That is why we are asking for
the statutory clarification to exclude those types of sites from receiving a certificate of completion.

Could we get these changes and a /2 back next week? If you have any questions or concerns this
week, it's probably best to call Darsi Foss, DNR, at 267-6713.

Thanks!

Karen Asbjornson

Office of Senator Carol Roessler
608-266-5300/1-888-736-8720
Karen.Asbjornson@legis.state.wi.us



RE: Re: LRB 1287/1 Page 1 of 3
Tradewell, Becky

From: Foss, Darsi J
Sent: Friday, March 11, 2005 9:37 AM
To: Tradewell, Becky

Subject: RE: Re: LRB 1287/1
Importance: High
Becky

Thank you for looking at this so quickly. | hope to have a response to your questions and comments by Monday afternoon. | have
to consult with our attorneys and the Waste program. Have a good weekend.

Darsi Foss, Chief

Brownfields and Outreach Section

Bureau for Remediation and Redevelopment
Wisconsin Department of Natural Resources
(&) phone:  (608)267-6713

(&) fax: (608) 267 - 7646

((#) e-mail:  darsi.foss@dnr.state.wi.us
http://www.dnr.state.wi.us/org/aw/rr

From: Tradewell, Becky [mailto: Becky. Tradewell@legis.state. wi.us]
Sent:

03/11/2005
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AN ACT to repeal 292.15 (2) (at), 292.15 (2) (d) and 292.15 (6) (b); to renumber
292.15 (6) (a); to amend 292.15 (2) (c), 292.15 (2) (e) and 292.15 (3); and to
create 292.15 (2) (ae) 7., 292.15 (2) (b) 5. and 292.15 (7) (d) of the statutes;
relating to: the liability of certain persons for environmental contamination

on property on which a cleanup has been conducted.

Analysis by the Legislative Reference Bureau

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person, called a
voluntary party, who applies for a liability exemption is exempt from absolute
requirements to restore the environment and minimize the harmful effects of a
discharge, and from the requirements of other laws relating to hazardous
substances, if an environmental investigation of the property is conducted, the
property is cleaned up, the Department of Natural Resources (DNR) certifies that the
cleanup restored the environment and minimized the harmful effects of the
discharge, and the voluntary party maintains and monitors the property as required
by DNR. Also, under current law, the voluntary party liability exemption is available
even if the cleanup does not get rid of a substance in groundwater as long as DNR
determines that the substance will naturally break down (attenuate) and, if required
by DNR, the voluntary party obtains insurance to cover the costs of cleanup in case
natural attenuation fails.
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Under current law, the voluntary party liability exemption is not available for
most sites at which solid waste was disposed of. This bill narrows that exemption
so that it only solid waste facilities that were once licensed by DNR are excluded from
the exemption. :

In addition this bill provides that, to qualify for the liability exemption for
property on which DNR determines that natural attenuation will successfully
complete the cleanup, a voluntary party who owns the property must provide access
to the property for the purpose of determining whether natural attenuation has
failed and, if so, to allow someone else to clean up the property.

Also, under current law, a voluntary party is exempt from liability with respect
to the existence of a hazardous substance on property if the hazardous substance is
discovered in the course of a cleanup and if the voluntary party has obtained
insurance to cover the costs of cleaning up hazardous substances discovered in the
course of the cleanup. This bill eliminates this exemption from liability.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.15 (2) (ae) 7. of the statutes is created to read:

292.15 (2) (ae) 7. If the voluntary party owns or controls the property, the
voluntary party allows the department, any authorized representative of the
department, a representative of a company that has issued insurance required under
subd. 3m., any party that possessed or controlled the hazardous substance or caused
the discharge of the hazardous substance, and any consultant or contractor of any
of those persons to enter the property to determine whether natural attenuation has
failed and to take action to respond to the discharge if natural attenuation has failed.

SECTION 2. 292.15 (2) (at) of the statutes is repealed.

SECTION 3. 292.15 (2) (b) 5. of the statutes is created to read:

292.15 (2) (b) 5. Ifthe voluntary party does not own or control the property, the
person who owns or controls the property fails to allow the department, any

authorized representative of the department, any representative of a company that
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has issued insurance required under par. (ae) 3m., any party that possessed or
controlled the hazardous substance or caused the discharge of the hazardous
substance, or any consultant or contractor of any of those persons to enter the
property to determine whether natural attenuation has failed and to take action to
respond to the discharge if natural attenuation has failed.

SECTION 4. 292.15 (2) (c) of the statutes is amended to read:

292.15 (2) (¢) Prohibition on action. The department of justice may not
commence an action under 42 USC 9607 against any voluntary party meeting the
criteria of this subsection to recover costs for which the voluntary party is exempt
under pars. (a), (ae), (ag), (am), {at) and (b).

SECTION 5. 292.15 (2) (d) of the statutes is repealed.

SECTION 6. 292.15 (2) (e) of the statutes is amended to read:

292.15 (2) (e) Contract with insurer. If the department requires insurance
under par. (ae) 3m. or{at)-3:, the department may contract with an insurer to provide
insurance required under par. (ae) 3m. er{at)-3. and may require voluntary parties
to obtain coverage under the contract.

SECTION 7. 292.15 (3) of the statutes is amended to read:

292.15 (3) SUCCESSORS AND ASSIGNS. An exemption provided in sub. (2) applies
to any successor or assignee of the voluntary party if the successor or assignee
complies with the provisions of sub. (2) (a) 4. and 5. or (ae) 3m., 4. and, 5., and 7. and,
if applicable, sub. (2) (ag) 4. or (am) as though the successor or assignee were the
voluntary party except that the exemption in sub. (2) does not apply if the successor
or assignee knows that a certificate under sub. (2) (a) 3., (ae) 3., (ag) 2. or (am) was
obtained by any of the means or under any of the circumstances specified in sub. (2)

(a) 6.
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1 SECTION 8. 292.15 (6) (a) of the statutes is renumbered 292.15 (6).
2 SECTION 9. 292.15 (6) (b) of the statutes is repealed.
3 SECTION 10. 292.15 (7) (d) of the statutes is created to read:
4 292.15 (7) (d) A solid waste facility that was licensed under s. 289.30 or s.
5 144.44, 1993 stats.

<f6”—~\9\ (END)

Tt q-5



2005-2006 DRAFTING INSERT LRB-1287/2ins
FROM THE RCT:...:...
LEGISLATIVE REFERENCE BUREAU

Insert 4-5

SECTION%QZ% (7) (e) of the statutes is created to read:

292.15 (7) (e) A solid waste facility or waste site at which active remedial
operation or treatment is required, including a site or facility where methane or
groundwater monitoring or gas, leachate, or groundwater collection or treatment is

required.
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Karen Asbjornson:

This is the redraft of the draft making changes relating to the voluntary par;;y liability
exemption. DNR decided that the requested change to proposed s. 292.15 (7) (d) was i

£~
not necessary. g @Q o fi&&ﬁ%@ﬂ o ’?L%;g b

This redraft adds proposed s. 292.15 (7)V(/e) at DNR’s directions This provision specifies
that solid waste facilities and waste sites at which activegeniediation is continuing are
not eligible for the voluntary party liability exemption. T believe that this provision is (> (
unnecessary and may cause problems if enacted. Under s. 292.15@%@37“ >) &}
eligible for the liability exemption if the environment has been satis/}‘actorﬂy restored

to the extent practicable and the harmful effects from the discharge are minimized in
accordance with DNR’s rules. DNR must issue a certificate of completion stating that

the environment has been restored to the extent practicable and that the harmful

effects from the discharge have been minimized. I do not see how these conditions can

i’f be met if p¢fiye remediation is ongoing.

jagf DNR’s position is, as I understand it, that these conditions cannot be met if getive.
" remediation is ongoing at a site other than a solid waste site or facility, but they can
be met if the site is a solid waste site or facility. There is no basis in the statutes for
different kinds of sites being treated differently in determining whether these
conditions are met. DNR indicates that its rules in ch. NR 726 define “restoration to
A }gthe extent practicable” differently for solid waste facilities than for other sites. I cannot
4027 see that in the rules. Apparently, DNR’s practice is to move jurisdiction over solid
“~waste facilities from the Remediation and Redevelopment Program to the Waste
Program’s jurisdiction before all remedia : and monitoring are comple&e. This | Y. )
does not seem to be a justification for saying that the conditions in s. 292.15,47e met e
% if they are in fact not met. Nor does it seem to be a basis on which a person could claiI‘I;‘,,;'“og/g..5 L ! B
2. the voluntary party liability exemption for a solid waste site or facility at which aetixe 7 ity
 remediation is continuing.

The danger in adding this language is that a person whose site is not a solid waste site
or facility may claim to be eligible for the ggoluntary party liability exe}nption before
all remedial treatment and monitoring are completed because s. 292.15(7) (e) does not
apply to the person’s site or facility. If solid waste sites or facilities would be eligible
for the exemption in the absence of this provision, then other sites must be eligible
because this provision does not apply to them.
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I would recommend deleting proposed s. 292.15 (7) (e). If that is not done, I suggest
that DNR review the provision carefully to ensure that all of the terms that it uses are

consistent, with the terms in the rest of ch. 292 and accurately what DNR intends
donve
to CaA Con ve}/
Cent )
Please let me know if you have any questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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March 18, 2005

Karen Asbjornson:

This is the redraft of the draft making changes relating to the voluntary party liability
exemption. DNR decided that the requested change to proposed s. 292.15 (7) (d) was
not necessary.

This redraft adds proposed s. 292.15 (7) (e) at DNR’s direction. This provision specifies
that solid waste facilities and waste sites at which active remedial operation or
treatment is continuing are not eligible for the voluntary party liability exemption. I
believe that this provision is unnecessary and may cause problems if enacted. Under
s. 292.15 (2) (a), a party is only eligible for the liability exemption if the environment
has been satisfactorily restored to the extent practicable and the harmful effects from
the discharge are minimized in accordance with DNR’s rules. DNR must issue a
certificate of completion stating that the environment has been restored to the extent
practicable and that the harmful effects from the discharge have been minimized. I
do not see how these conditions can be met if remediation is ongoing.

DNR’s position is, as I understand it, that these conditions cannot be met if remediation
is ongoing at a site other than a solid waste site or facility, but they can be met if the
site is a solid waste site or facility. There is no basis in the statutes for different kinds
of sites being treated differently in determining whether these conditions are met.
DNR indicates that its rules in ch. NR 726 define “restoration to the extent practicable”
differently for solid waste facilities than for other sites. I cannot see that in the rules.
Apparently, DNR’s practice is to move jurisdiction over solid waste facilities from the
Remediation and Redevelopment Program to the Waste Program’s jurisdiction before
all remedial treatment and monitoring are complete. This does not seem to be a
justification for saying that the conditions in s. 292.15 (2) (a) are met if they are in fact
not met. Nor does it seem to be a basis on which a person could claim eligibility for the
voluntary party liability exemption for a solid waste site or facility at which
remediation is continuing.

The danger in adding this language is that a person whose site is not a solid waste site
or facility may claim to be eligible for the voluntary party liability exemption before all
remedial treatment and monitoring are completed because s. 292.15 (7) (e) does not
apply to the person’s site or facility. If solid waste sites or facilities would be eligible
for the exemption in the absence of this provision, then other sites must be eligible
because this provision does not apply to them.
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I would recommend deleting proposed s. 292.15 (7) (e). If that is not done, I suggest
that DNR review the provision carefully to ensure that all of the terms that it uses are
consistent with the terms in the rest of ch. 292 and accurately convey what DNR
intends to convey.

Please let me know if you have any questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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AN ACT to repeal 292.15 (2) (at), 292.15 (2) (d) and 292.15 (6) (b); to renumber
292.15 (6) (a); to amend 292.15 (2) (¢), 292.15 (2) (e) and 292.15 (3); and to
create 292.15 (2) (ae) 7., 292.15 (2) (b) 5., 292.15 (7) (d) and 292.15 (7) (e) of the
statutes; relating to: the liability of certain persons for environmental

contamination on property on which a cleanup has been conducted.

Analysis by the Legislative Reference Bureau

Current law generally requires a person who possesses or controls a hazardous
substance that is discharged or who causes the discharge of a hazardous substance
to restore the environment to the extent practicable and to minimize the harmful
effects of the discharge on the environment. Under current law, a person, called a
voluntary party, who applies for a liability exemption is exempt from absolute
requirements to restore the environment and minimize the harmful effects of a
discharge, and from the requirements of other laws relating to hazardous
substances, if an environmental investigation of the property is conducted, the
property is cleaned up, the Department of Natural Resources (DNR) certifies that the
cleanup restored the environment and minimized the harmful effects of the
discharge, and the voluntary party maintains and monitors the property as required
by DNR. Also, under current law, the voluntary party liability exemption is available
even if the cleanup does not get rid of a substance in groundwater as long as DNR
determines that the substance will naturally break down (attenuate) and, if required
by DNR, the voluntary party obtains insurance to cover the costs of cleanup in case
natural attenuation fails.
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Under current law, the voluntary party liability exemption is not available for
most sites at which solid waste was disposed of. This bill narrows that exemption
so that it only solid waste facilities that were once licensed by DNR are excluded from
the exemption.

In addition this bill provides that, to qualify for the liability exemption for
property on which DNR determines that natural attenuation will successfully
complete the cleanup, a voluntary party who owns the property must provide access
to the property for the purpose of determining whether natural attenuation has
failed and, if so, to allow someone else to clean up the property.

Also, under current law, a voluntary party is exempt from liability with respect
to the existence of a hazardous substance on property if the hazardous substance is
discovered in the course of a cleanup and if the voluntary party has obtained
insurance to cover the costs of cleaning up hazardous substances discovered in the
course of the cleanup. This bill eliminates this exemption from liability.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 292.15 (2) (ae) 7. of the statutes is created to read:

292.15 (2) (ae) 7. If the voluntary party owns or controls the property, the
voluntary party allows the department, any authorized representative of the
department, a representative of a company that has issued insurance required under
subd. 3m., any party that possessed or controlled the hazardous substance or caused
the discharge of the hazardous substance, and any consultant or contractor of any
of those persons to enter the property to determine whether natural attenuation has
failed and to take action to respond to the discharge if natural attenuation has failed.

SECTION 2. 292.15 (2) (at) of the statutes is repealed.

SECTION 3. 292.15 (2) (b) 5. of the statutes is created to read:

292.15 (2) (b) 5. If the voluntary party does not own or control the property, the
person who owns or controls the property fails to allow the department, any

authorized representative of the department, any representative of a company that
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has issued insurance ‘required under par. (ae) 3m., any party that possessed or
controlled the hazardous substance or caused the discharge of the hazardous
substance, or any consultant or contractor of any of those persons to enter the
property to determine whether natural attenuation has failed and to take action to
respond to the discharge if natural attenuation has failed.

SECTION 4. 292.15 (2) (¢) of the statutes is amended to read:

292.15 (2) (c) Prohibition on action. The department of justice may not
commence an action under 42 USC 9607 against any voluntary party meeting the
criteria of this subsection to recover costs for which the voluntary party is exempt
under pars. (a), (ae), (ag), (am), (at) and (b).

SECTION 5. 292.15 (2) (d) of the statutes is repealed.

SECTION 6. 292.15 (2) (e) of the statutes is amended to read:

292.15 (2) (e) Contract with insurer. If the department requires insurance
under par. (ae) 3m. er{at)-3:, the department may contract with an insurer to provide
insurance required under par. (ae) 3m. er{at)-3: and may require voluntary parties
to obtain coverage under the contract.

SECTION 7. 292.15 (3) of the statutes is amended to read:

292.15 (3) SUCCESSORS AND ASSIGNS. An exemption provided in sub. (2) applies
to any successor or assignee of the voluntary party if the successor or assignee
complies with the provisions of sub. (2) (a) 4. and 5. or (ae) 3m., 4. and, 5., and 7. and,
if applicable, sub. (2) (ag) 4. or (am) as though the successor or assignee were the
voluntary party except that the exemption in sub. (2) does not apply if the successor
or assignee knows that a certificate under sub. (2) (a) 3., (ae) 3., (ag) 2. or (am) was
obtained by any of the means or under any of the circumstances specified in sub. (2)

(a) 6.
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SECTION 8. 292.15 (6) (a) of the statutes is renumbered 292.15 (6).

SECTION 9. 292.15 (6) (b) of the statutes is repealed.

SECTION 10. 292.15 (7) (d) of the statutes is created to read:

292.15 (7) (d) A solid waste facility that was licensed under s. 289.30 or s.
144.44, 1993 stats.

SECTION 11. 292.15 (7) (e) of the statutes is created to read:

292.15 (7) (e) A solid waste facility or waste site at which active remedial
operation or treatment is required, including a site or facility where methane or
groundwater monitoring or gas, leachate, or groundwater collection or treatment is
required.

(END)



